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S.520

Clayton Act (Introduced in the Senate)

S5201S
107th CONGRESS
1st Session
S. 520
To amend the Clayton Act, and for other purposes.
IN THE SENATE OF THE UNITED STATES
March 13, 2001

Mr. DEWINE (for himself, Mr. KOHL, Mr. GRASSLEY, and Mr. REID) introduced the
following bill; which was read twice and referred to the Committee on the Judiciary

A BILL

To amend the Clayton Act, and for other purposes.

Be it enacted by the Senate and House of Representatives of the United States of Americain
Congress assembl ed,

SECTION 1. CLAYTON ACT AMENDMENTS.

The Clayton Act (15 U.S.C. 12 et seq.) is amended to read as follows:

“That (a) "antitrust laws," as used herein, includes the Act entitled "An Act to protect trade
and commerce against unlawful restraints and monopolies,’' approved July second, eighteen
hundred and ninety; sections seventy-three to seventy-seven, inclusive, of an Act entitled "An
Act to reduce taxation, to provide revenue for the Government, and for other purposes,’ of
August twenty-seventh, eighteen hundred and ninety-four; an Act entitled "An Act to amend
sections seventy-three and seventy-six of the Act of August twenty-seventh, eighteen



hundred and ninety-four, entitled "An Act to reduce taxation, to provide revenue for the
Government, and for other purposes,’ approved February twelfth, nineteen hundred and
thirteen; and also this Act.

"Commerce," as used herein, means trade or commerce among the several States and with
foreign nations, or between the District of Columbia or any Territory of the United States and
any State, Territory, or foreign nation, or between any insular possessions or other places
under the jurisdiction of the United States, or between any such possession or place and any
State or Territory of the United States or the District of Columbia or any foreign nation, or
within the District of Columbia or any Territory or any insular possession or other place
under the jurisdiction of the United States: Provided, That nothing in this Act contained shall
apply to the Philippine Islands.

"The word “person' or “persons wherever used in this Act shall be deemed to include
corporations and associations existing under or authorized by the laws of either the United
States, the laws of any of the Territories, the laws of any State, or the laws of any foreign
country.

“(b) This Act may be cited as the "Clayton Act'.

"SEC. 2. (a) That it shall be unlawful for any person engaged in commerce, in the course of
such commerce, either directly or indirectly, to discriminate in price between different
purchasers of commodities of like grade and quality, where either or any of the purchases
involved in such discrimination are in commerce, where such commodities are sold for use,
consumption, or resale within the United States or any Territory thereof or the District of
Columbia or any insular possession or other place under the jurisdiction of the United States,
and where the effect of such discrimination may be substantially to lessen competition or
tend to create a monopoly in any line of commerce, or to injure, destroy, or prevent
competition with any person who either grants or knowingly receives the benefits of such
discrimination, or with customers of either of them: Provided, That nothing herein contained
shall prevent differentials which make only due allowance for differences in the cost of
manufacture, sale, or delivery resulting from the differing methods or quantities in which
such commodities are to such purchasers sold or delivered: Provided, however, That the
Federal Trade Commission may, after due investigation and hearing to all interested parties,
fix and establish quantity limits, and revise the same as it finds necessary, as to particular
commodities or classes of commodities, where it finds that available purchasersin greater
guantities are so few asto render differentials on account thereof unjustly discriminatory or
promotive of monopoly in any line of commerce; and the foregoing shall then not be
construed to permit differentials based on differences in quantities greater than those so fixed
and established: And provided further, That nothing herein contained shall prevent persons
engaged in selling goods, wares, or merchandise in commerce from selecting their own
customers in bona fide transactions and not in restraint of trade: And provided further, That
nothing herein contained shall prevent price changes from time to time where in response to
changing conditions affecting the market for or the marketability of the goods concerned,
such as but not limited to actual or imminent deterioration of perishable goods, obsolescence
of seasonal goods, distress sales under court process, or sales in good faith in discontinuance
of business in the goods concerned.



“(b) Upon proof being made, at any hearing on a complaint under this section, that there has
been discrimination in price or services or facilities furnished, the burden of rebutting the
prima-facie case thus made by showing justification shall be upon the person charged with a
violation of this section, and unless justification shall be affirmatively shown, the
Commission is authorized to issue an order terminating the discrimination: Provided,
however, That nothing herein contained shall prevent a seller rebutting the prima-facie case
thus made by showing that his lower price or the furnishing of services or facilities to any
purchaser or purchasers was made in good faith to meet an equally low price of a competitor,
or the services or facilities furnished by a competitor.

“(c) That it shall be unlawful for any person engaged in commerce, in the course of such
commerce, to pay or grant, or to receive or accept, anything of value as a commission,
brokerage, or other compensation, or any allowance or discount in lieu thereof, except for
services rendered in connection with the sale or purchase of goods, wares, or merchandise,
either to the other party to such transaction or to an agent, representative, or other
intermediary therein where such intermediary is acting in fact for or in behalf, or is subject to
the direct or indirect control, of any party to such transaction other than the person by whom
such compensation is so granted or paid.

*(d) That it shall be unlawful for any person engaged in commerce to pay or contract for the
payment of anything of value to or for the benefit of a customer of such person in the course
of such commerce as compensation

or in consideration for any services or facilities furnished by or through such customer in
connection with the processing, handling, sale, or offering for sale of any products or
commodities manufactured, sold, or offered for sale by such person, unless such payment or
consideration is available on proportionally equal termsto all other customers competing in the
distribution of such products or commodities.

“(e) That it shall be unlawful for any person to discriminate in favor of one purchaser against
another purchaser or purchasers of acommodity bought for resale, with or without
processing, by contracting to furnish or furnishing, or by contributing to the furnishing of,
any services or facilities connected with the processing, handling, sale, or offering for sale of
such commodity so purchased upon terms not accorded to all purchasers on proportionally
egual terms.

“(f) That it shall be unlawful for any person engaged in commerce, in the course of such
commerce, knowingly to induce or receive a discrimination in price which is prohibited by
this section.

"SEC. 3. That it shall be unlawful for any person engaged in commerce, in the course of such
commerce, to lease or make a sale or contract for sale of goods, wares, merchandise,
machinery, supplies or other commodities, whether patented or unpatented, for use,
consumption or resale within the United States or any Territory thereof or the District of
Columbia or any insular possession or other place under the jurisdiction of the United States,
or fix a price charged therefor, or discount from, or rebate upon, such price, on the condition,
agreement or understanding that the lessee or purchaser thereof shall not use or deal inthe
goods, wares, merchandise, machinery, supplies or other commodities of a competitor or



competitors of the lessor or seller, where the effect of such lease, sale, or contract for sale or
such condition, agreement or understanding may be to substantially lessen competition or
tend to create amonopoly in any line of commerce.

"SEC. 4. (a) Except as provided in subsection (b), any person who shall be injured in his
business or property by reason of anything forbidden in the antitrust laws may sue therefor in
any district court of the United States in the district in which the defendant resides or is found
or has an agent, without respect to the amount in controversy, and shall recover threefold the
damages by him sustained, and the cost of suit, including a reasonable attorney's fee. The
court may award under this section, pursuant to a motion by such person promptly made,
simple interest on actual damages for the period beginning on the date of service of such
person's pleading setting forth a claim under the antitrust laws and ending on the date of
judgment, or for any shorter period therein, if the court finds that the award of such interest
for such period is just in the circumstances. In determining whether an award of interest
under this section for any period is just in the circumstances, the court shall consider only--

*(1) whether such person or the opposing party, or either party's representative, made
motions or asserted claims or defenses so lacking in merit as to show that such party
or representative acted intentionally for delay, or otherwise acted in bad faith;

*(2) whether, in the course of the action involved, such person or the opposing party,
or either party's representative, violated any applicable rule, statute, or court order
providing for sanctions for dilatory behavior or otherwise providing for expeditious
proceedings; and

*(3) whether such person or the opposing party, or either party's representative,
engaged in conduct primarily for the purpose of delaying the litigation or increasing
the cost thereof.

“(b)(1) Except as provided in paragraph (2), any person who is aforeign state may not
recover under subsection (a) an amount in excess of the actual damages sustained by it and
the cost of suit, including a reasonable attorney's fee.

*(2) Paragraph (1) shall not apply to aforeign state if--

“(A) such foreign state would be denied, under section 1605(a)(2) of title 28 of the
United States Code, immunity in a case in which the action is based upon a
commercial activity, or an act, that is the subject matter of its claim under this
section;

*(B) such foreign state waives all defenses based upon or arising out of its status as a
foreign state, to any claims brought againgt it in the same action,

*(C) such foreign state engages primarily in commercial activities; and

"(D) such foreign state does not function, with respect to the commercial activity, or
the act, that is the subject matter of its claim under this section as a procurement
entity for itself or for another foreign state.



“(c) For purposes of this section--

"(1) the term "commercial activity' shall have the meaning given it in section 1603(d)
of title 28, United States Code, and

'(2) the term “foreign state' shall have the meaning given it in section 1603(a) of title
28, United States Code.

"SEC. 4A. Whenever the United States is hereafter injured in its business or property by
reason of anything forbidden in the antitrust laws it may sue therefor in the United States
district court for the district in which the defendant resides or is found or has an agent,
without respect to the amount in controversy, and shall recover threefold the damages by it
sustained and the cost of suit. The court may award under this section, pursuant to a motion
by the United States promptly made, simple interest on actual damages for the period
beginning on the date of service of the pleading of the United States setting forth a claim
under the antitrust laws and ending on the date of judgment, or for any shorter period therein,
if the court finds that the award of such interest for such period isjust in the circumstances.
In determining whether an award of interest under this section for any period isjust in the
circumstances, the court shall consider only--

“(1) whether the United States or the opposing party, or either party's representative,
made motions or asserted claims or defenses so lacking in merit asto show that such
party or representative acted intentionally for delay or otherwise acted in bad faith;

*(2) whether, in the course of the action involved, the United States or the opposing
party, or either party's representative, violated any applicable rule, statute, or court
order providing for sanctions for dilatory behavior or otherwise providing for
expeditious proceedings;

*(3) whether the United States or the opposing party, or either party's representative,
engaged in conduct primarily for the purpose of delaying the litigation or increasing
the cost thereof; and

"(4) whether the award of such interest is necessary to compensate the United States
adequately for the injury sustained by the United States.

"SEC. 4B. Any action to enforce any cause of action under section 4, 4A, or 4C shall be
forever barred unless commenced within four years after the cause of action accrued. No
cause of action barred under existing law on the effective date of this Act shall be revived by
this Act.

"ACTIONSBY STATE ATTORNEY S GENERAL

"SEC. 4C. (a)(1) Any attorney general of a State may bring a civil action in the name of such
State, as parens patriae on behalf of natural persons residing in such State, in any district
court of the United States having jurisdiction of the defendant, to secure monetary relief as
provided in this section for injury sustained by such natural personsto their property by
reason of any violation of the Sherman Act. The court shall exclude from the amount of
monetary relief awarded in such action any amount of monetary relief (A) which duplicates



amounts which have been awarded for the same injury, or (B) which is properly allocable to
(i) natural persons who have excluded their claims pursuant to subsection (b)(2) of this
section, and (ii) any business entity.

*(2) The court shall award the State as monetary relief threefold the total damage sustained as
described in paragraph (1) of this subsection, and the cost of suit, including a reasonable
attorney's fee. The court may award under this paragraph, pursuant to a motion by such State
promptly made, simple interest on the total damage for the period beginning on the date of
service of such State's pleading setting forth a claim under the antitrust laws and ending on
the date of judgment, or for any shorter period therein, if the court finds that the award of
such interest for such period isjust in the circumstances. In determining whether an award of
interest under this paragraph for any period is just in the circumstances, the court shall
consider only--

“(A) whether such State or the opposing party, or either party's representative, made
motions or asserted claims or defenses so lacking in merit as to show that such party
or representative acted intentionally for delay or otherwise acted in bad faith;

"(B) whether, in the course of the action involved, such State or the opposing party, or
either party's representative, violated any applicable rule, statute, or court order
providing for sanctions for dilatory behavior or otherwise providing for expeditious
proceedings; and

*(C) whether such State or the opposing party, or either party's representative,
engaged in conduct primarily for the purpose of delaying the litigation or increasing
the cost thereof.

“(b)(21) Inany action brought under subsection (a)(1) of this section, the State attorney
general shall, at such times, in such manner, and with such content as the court may direct,
cause notice thereof to be given by publication. If the court finds that notice given solely by
publication would deny due process of law to any person or persons, the court may direct
further notice to such person or persons according to the circumstances of the case.

“(2) Any person on whose behalf an action is brought under subsection (a)(1) may elect to
exclude from adjudication the portion of the State claim for monetary relief attributable to
him by filing notice of such election with the court within such time as specified in the notice
given pursuant to paragraph (1) of this subsection.

*(3) Thefinal judgment in an action under subsection (a)(1) shall be resjudiciata asto any
claim under section 4 of this Act by any person on behalf of whom such action was brought
and who fails to give such notice within the period specified in the notice given pursuant to
paragraph (1) of this subsection.

“(c) An action under subsection (a)(1) shall not be dismissed or compromised without the
approval of the court, and notice of any proposed dismissal or compromise shall be given in
such manner as the court directs.

*(d) In any action under subsection (a)--



*(1) the amount of the plaintiffs attorney's fee, if any, shall be determined by the
court; and

*(2) the court may, in its discretion, award a reasonable attorney's fee to a prevailing
defendant upon a finding that the State attorney general has acted in bad faith,
vexatioudly, wantonly, or for oppressive reasons.

"MEASUREMENT OF DAMAGES

"SEC. 4D. In any action under section 4C(a)(1), in which there has been a determination that
adefendant agreed to fix prices in violation of the Sherman Act, damages may be proved and
assessed in the aggregate by statistical or sampling methods, by the computation of illegal
overcharges, or by such other reasonable system of estimating aggregate damages as the
court in its discretion may permit without the necessity of separately proving the individual
claim of, or amount of damage to, persons on whose behalf the suit was brought.

‘DISTRIBUTION OF DAMAGES

"SEC. 4E. Monetary relief recovered in an action under section 4C(a)(1) shall--

*(1) be distributed in such manner as the district court in its discretion may authorize;
or

"(2) be deemed a civil penalty by the court and deposited with the State as general
revenues,

subject in either case to the requirement that any distribution procedure adopted afford each
person a reasonable opportunity to secure his appropriate portion of the net monetary relief.

"ACTIONSBY ATTORNEY GENERAL OF THE UNITED
STATES

"SEC. 4F. (a) Whenever the Attorney Genera of the United States has brought an action
under the antitrust laws, and he has reason to believe that any State attorney general would be
entitled to bring an action under this Act based substantially on the same alleged violation of

the antitrust laws, he shall promptly give written notification thereof to such State attorney
general.
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