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Comment Clerk for the TMDL Program Rule
Water Docket (W-98-31)
U.S. Environmental Protection Agency
401 M Street, S.W.
Washington, D.C.  20460

NPDES /WQS,
Comment Clerk
Water Docket (W-99-04)
U.S. Environmental Protection Agency
401 M Street, S.W.
Washington, D.C.  20460

Re: Comments on Proposed Rules:  Revisions to the Water Quality Planning and
Management Regulation (64 Fed. Reg. 46,012 (August 23, 1999)); Revisions to the National
Pollutant Discharge Elimination System Program and Federal Antidegradation Policy in
Support of Revisions to the Water Quality Planning and Management Regulation (40 Fed.
Reg. 46,058 (August 23, 1999)).

Dear Sir or Madam:

The American Association for Airport Executives ("AAAE") appreciates this
opportunity to comment on the U.S. Environmental Protection Agency's ("EPA") proposed rules
to revise its water quality planning and management regulations (64 Fed. Reg. 46,012 (August
23, 1999)) and revise its National Pollutant Discharge Elimination System ("NPDES") Program
and Federal Antidegradation Policy in "support" of revisions to the water quality planning and
management proposal (40 Fed. Reg. 46,058 (August 23, 1999)).

I. BACKGROUND

AAAE is a not-for-profit professional individual association of the airport management
industry.  Founded in 1928, AAAE is the largest professional organization for airport executives
in the world.  Representing thousands of airport management personnel at over 800 U.S. airports,
the Association represents executives of large and medium-size airports, as well as hundreds of
managers from smaller airports. 
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The airport manager's primary duty is to ensure and take responsibility for the safe and efficient operation
of the airport.  The airport manager must answer both to the airport operator and the tenants.  In some cases, the
airport operator is an independent authority with a policy board.  However, in most cases, the local government
owns the airport and leases the facility to airlines, fixed-base operators ("FBOs"), and service businesses. 

The airport manager must deal with all tenants and persons who lease or use portions of the airport,
including: (1) commercial airlines that schedule flights, maintain and service their own aircraft, and process
passengers; (2) all segments of the general aviation community, including FBOs and individual and corporate
owners and operators of aircraft; and (3) government-employed staffs, such as air traffic controllers and customs
agents. 

Tenants share responsibility for compliance with Federal regulations with the airport owner/operator. 
Although the manager works cooperatively with the tenants and airport operator, at most commercial airports, the
airport manager does not have direct control over most flying activities.  Thus, the manager may not have any
control over the types or amounts of chemical deicers that are used, or even how they are used.  Nevertheless, the
airport manager's overall responsibility for the safe operation of the airport may expose him or her to liability for
injuries resulting from "airport" activities.

II. COMMENTS:  EPA'S TOTAL MAXIMUM DAILY LOAD PROPOSAL

A. The Total Maximum Daily Load ("TMDL") Development Process Should Rely
Upon State-Based Programs and Partnerships.

The TMDL process should result in continuous water quality improvement, through flexible and cost-
effective state-based programs and partnerships.  The proposed TMDL framework is too rigid and inflexible to
be an effective, comprehensive tool for improving water quality and likely will conflict with and undercut many
successful state programs, private initiatives, and public/private partnerships.

1. The proposal usurps state authority under the Clean Water Act.

Under the Clean Water Act ("CWA"), Congress intended the states to implement water quality programs.
 EPA's proposed rules impose a restrictive “command and control” federal approach that contradicts the intent of
Congress.  Further, this approach will stifle innovative state programs and ignore the constructive and effective
role that private initiatives can contribute to the achievement of the states' water quality goals.  EPA’s proposals
regarding implementation plans and takeover of certain state permits are examples of this command and control
approach.

2. EPA should not require states to submit implementation plans to EPA for
review and approval.

States are responsible for identifying impaired waters, establishing priority rankings, and developing
TMDLs under Section 303(d) of the Clean Water Act.  States are required to submit their TMDL proposals to
EPA for approval.  Under the proposed rule, EPA will require states to submit implementation plans that contain
eight minimum elements in addition to the numeric calculation of the proposed TMDLs.  These eight elements
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focus on specific state and local issues regarding implementation, issues well beyond the scope of whether a
TMDL will address water quality impairments.  Under the proposal, if EPA rejects the implementation plan, it
would have 30 days to establish a TMDL and an implementation plan for the state.  Enactment of this federal plan
encroaches on issues best left to state and local authorities.  EPA should trust states to implement TMDLs and
require submission of only the TMDL itself, as currently required.

TMDL implementation plans also must include a “reasonable assurance” program to ensure the TMDL
is achieved.  Section 303(d) does not provide EPA with oversight authority to ensure that TMDLs are
implemented. Previous EPA guidance and the rule's preamble acknowledge the Agency's lack of statutory
authority.  The numeric TMDL itself must be approved by EPA, but neither the CWA nor its legislative history
envisions that states would submit implementation plans under Section 303(d) for EPA approval.  To the extent
that EPA determines TMDL implementation plans are necessary, Section 303(e) allows the Agency to act, but not
to take over all state responsibilities. 

B. The Proposal Expands the TMDL Program to the Point that It Will Be
Unworkable and Will Result in Scientifically-Indefensible TMDLs.

The TMDL program is one of several tools available to states to achieve water quality standards. 
Through, for example, its expansive listing requirements, EPA has inappropriately lumped virtually every water
quality attainment responsibility within the TMDL program.  Many of those regulatory challenges simply are not
amenable to the TMDL program, nor did Congress contemplate that they would be addressed through that
program.  Examples include waters impaired only by nonpoint sources or waters merely deemed “threatened” with
impairment. 

States currently list 20,000 waters as impaired, requiring 40,000 TMDLs.  States do not have the
resources to develop properly the TMDLs EPA desires within 15 years.  Thus, they will be forced to develop poor-
quality TMDLs that will impose unnecessary restrictions on regulated sources, namely, NPDES permit holders.
 EPA should revise the scope of the program to focus it on water quality challenges amenable to TMDL
development, as Congress contemplated when it created the TMDL program.  Only then will the states be able
to implement effective TMDL programs.

1. States should not be required to include in their CWA Section 303(d) lists
all types of waters contemplated for TMDL consideration.

In the proposed rule, EPA states that Section 303(d) lists of waters should serve as a “comprehensive
public accounting” of impaired and threatened waterbodies.  This desire for a “comprehensive accounting” is
offered to explain numerous overreaching elements of the proposed rule, such as including waters impaired by air
deposition or “threatened” waters.  There are, however, other lists that can perform the accounting function sought
by EPA.  For example, state lists required under Section 305(b) provide a comprehensive accounting of the
condition of the nation’s waters, and lists required by Section 319 identify waters impaired by nonpoint sources
of pollution.

Section 319 requires states to develop assessment reports that identify waterbodies that are not achieving
water quality standards due to nonpoint source activities.  The proposed rules, however, require states to identify,
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list under Section 303(d), and prepare TMDLs for waters impaired solely by nonpoint source activities.  This is
a complete contradiction of the intent of the TMDL program, which stems from an analysis of the success or
failure of effluent limitations on point sources in achieving water quality standards.  Congress clearly intended
for states to list waterbodies impaired exclusively from nonpoint source activities under the CWA's Section
319(a)(1)(A) nonpoint assessment report, and not under Section 303(d)(1)(A). 

Currently, Section 303(d) provides a mechanism for calculating reasonable water quality-based effluent
limitations for point source discharges.  This does not mean, however, that those dischargers must alone bear the
burden of achieving water quality standards.  Instead, those discharges are to be made consistent with water quality
standards, while a different process (established pursuant to Section 319) is engaged to address impairment caused
by nonpoint sources.  Clearly, Congress intended Section 319 to be the exclusive mechanism for controlling
nonpoint sources.

2. Threatened Waters.

Section 303(d) requires states to list waters for which effluent limitations are unable to result in attaining
water quality standards; that is, waters which are now impaired.  However, the proposal requires states to list
waterbodies currently achieving water quality standards but which are “threatened” and not expected to maintain
water quality standards during the next listing cycle.  See 64 Fed. Reg. 46,022.  Yet, these "threatened" waters are
in compliance with water quality standards and EPA has no basis for requiring threatened waters to be listed under
303(d) merely because there is some possibility standards may not continue to be attained. 

 Other CWA provisions, including Sections 106, 208, 319, 303(d)(3), and 303(e), are intended to address
water quality problems not addressed by Section 303(d)(1)(A), including threatened waters that are still in
compliance with water quality standards.  It would be more appropriate to examine threatened waters through other
measures, such as the lists produced under Sections 303(d)(3), 303(e), 305, and 319. 

C. EPA Cannot Expand Its Authority To List Water Threatened by "Pollutants" and
"Pollution."

EPA inappropriately wants to list waters impaired both by "pollutants" and "pollution."  A "pollutant"
is defined by the CWA broadly to include a variety of substances, including chemicals, metals, wastes, and "cellar
dirt."  See CWA Section 502(6).  "Pollution" includes biological, physical, and man-made impacts.  See CWA
Section 502(19).  While the Agency admits TMDLs apply only to waters impaired by "pollutants," it nonetheless
wants to expand Section 303(d) listings to include waters threatened by "pollution."

Not only is this proposal confusing from a policy standpoint, but it is illogical to list under Section 303(d)
that which cannot be addressed under other sections of CWA Section 303.  EPA's proposal is merely an attempt
to expand the scope of the NPDES and other CWA programs to address flow and other physical impacts not
authorized by Congress and, arguably, reserved under the Constitution for regulation by state and local
governments.

Further, states should only list waters for which effluent limitations for specific pollutants are inadequate
to attain water quality standards.  EPA wants states to list impaired waters even if they cannot, and will not,
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identify the cause of listing until some future date.  See 64 Fed. Reg. 46,024.  This encourages imprecise and
irresponsible regulatory rulemaking.

D. Waters Should Only Be Listed as Impaired Based on High-Quality Data.

AAAE supports the requirement that states submit their listing methodologies to EPA and to the public
for review and comment.  Those methodologies should include specific provisions concerning appropriate data
quality assurance and quality control.  EPA should be accountable, however, for providing its comments on these
methodologies in a reasonable amount of time.  EPA must not later disapprove of state listings based on perceived
inadequacies in the methodologies that were not made known to the state.   Finally, EPA should modify the
regulation concerning data considered by states in listing decisions to require consideration of “all existing, readily
available, reliable, and credible data and information, rather than simply “all existing and readily available data
and information.”  States and EPA should not rely on "historical adjacent land uses" and other "indirect"
assessments of water quality.  See 64 Fed. Reg. 64,018.

E. There Should Be a Provision for Delisting Waters Between Listing Cycles.

States should have procedures for submitting listing/delisting petitions to EPA between listing cycles,
based on findings that standards have been attained or that new information indicates the original basis for listing
was inaccurate.  For example, application of state data quality requirements may reveal that a  water  body was
originally listed based on inadequate data.  An immediate delisting would allow scarce resources to be reallocated
immediately to impaired waters.  Moreover, the standard for delisting waters should be the same as that for listing
waters.

Listing cycles also should be extended from two years to five years.  States do not have the resources to
keep up with two-year cycles.  Further, the next state listing submission should not be due until at least October
2002.

F. The Final Rule Should More Specifically Endorse Phased TMDLs.

EPA does not specifically provide for a “phased TMDL” process when the TMDL involves both
extremely difficult to solve (e.g., historical) pollutant problems and other sources of the same pollutant.  A phased
TMDL process is the approach of developing a TMDL in which the state includes expected long-term loading
reductions from the difficult-to-solve problem, while developing near-term allocations for more readily addressed
sources.  AAAE believes that there are situations in which a phased TMDL is needed, such as for problems
involving contaminated sediment, or where nonpoint source reductions (from BMPs) are difficult to predict. 
Moreover, because EPA has recognized phased TMDLs in the Great Lakes Initiative ("GLI") (60 Fed. Reg. 5,416,
March 23, 1995), there is no reason not to include them in the final TMDL rules.

III. COMMENTS:  NPDES PERMITTING PROPOSAL

A. EPA's Antidegradation Policy Changes Are Unworkable.



Comment Clerk
Water Dockets (W-98-31 and W-99-04)
January 20, 2000
Page 6

EPA proposes to expand significantly its protections through its antidegradation policy for water bodies
not meeting water quality standards.  Under the proposal, EPA would amend 40 C.F.R. § 130.12(a) to force new
dischargers and existing dischargers that undergo a "significant expansion" to achieve "reasonable further
progress" toward the receiving water body attaining water quality standards.

A "new discharger" includes any new building that generates a discharge, any discharge not previously
permitted, or the movement of an outfall to a new location not within the same body of water.  See Proposed 40
C.F.R. § 122.2.  A significant expansion means a 20 percent or greater increase in loadings above a discharger's
current permit limit.  Id.  Both of these definitions may inappropriately subject existing dischargers to EPA's new
antidegradation policy at significant cost to the discharger and little or no environmental benefit.

EPA proposes to set harsh standards for assessing "reasonable further progress," including establishing
pollutant discharge offset requirements at a ratio of 1.5:1.0 for pollutants preventing the attainment of water
quality standards.  EPA does not have the statutory authority under the CWA for such an across-the-board permit
restriction.  While the Agency attempts to rationalize the standard by comparing various sections of the Clean Air
Act, Congressional delegation of authority to EPA under the two statutes is vastly different.  For example, the
Clean Air Act's nonattainment requirements specify what offsets must be established for certain pollutant sources
in "nonattainment areas."  The CWA is silent on the issue.

Further, offsets under the Clean Air Act reach a magnitude of 1.5:1.0 only in a handful of actual cases
under the most extreme nonattainment circumstances.  Conceivably, not only could most CWA dischargers not
meet such stringent offset requirements, but there is no scientific justification that demonstrates such actions would
result in water quality standards attainment absent a complex TMDL determination.  EPA's proposed
antidegradation policy is overly burdensome and misplaced.

B. EPA Should Not Reissue State Permits.

EPA has delegated NPDES permitting authority to most states.  As permitting authorities, states cannot
always respond immediately to all expired permits subject to renewal.  However, as long as the permittee has
completed a timely renewal application, the existing permit continues in effect beyond its expiration date.  These
regulations protect permittees from a myriad of problems associated with bureaucratic delays in permit reissuance
during which time state agencies and permittees presumably are working on the terms of a new permit.

EPA proposes to undermine this process by forcing states to reissue permits within 90 days of their
expiration or have the Agency move in to reissue the permit.  See 64 Fed. Reg. at 64,079.  This heavy-handed
proposal illogically threatens federalist principles of state delegation contained in the CWA.  EPA is wrong to
believe that it has the resources or expertise to allow it to do a better job of issuing permits than a delegated state.
 If the Agency is dissatisfied with a delegated state's permitting program, it retains the right to decertify the
program and become the primary permitting authority.  Absent such a decertification, EPA's selective disregard
for the state-issuance of permits makes the delegation process a sham.  Instead, the Agency should offer assistance
and incentives to states to address any perceived permitting backlog.

IV. CONCLUSION
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EPA's proposed rules represent a major expansion of the Agency's powers to develop and implement state
water quality programs.  While AAAE supports national efforts to attain and maintain water quality standards,
EPA's approach is not supportable because it exceeds the authorities granted the Agency by Congress under the
CWA.  AAAE appreciates the opportunity to comment on the proposed rules and it will continue to work with
state and local governments to protect water quality.

Very truly yours,

Carter B. Morris
Staff Vice President, Regulatory Affairs


