
May 30, 2000

SUBMITTED BY ELECTRONIC MAIL

ATTN:  MSGP-2000 Comments
W-99-26
MC 4101
U.S. Environmental Protection Agency
Room EB57
401 M Street, S.W.
Washington, DC  20460

Re: Comments by the American Association of Airport Executives (AAAE)
and the Airports Council International-North America (ACI-NA) on the U. S.
Environmental Protection Agency’s Proposed Reissuance of the National
Pollutant Discharge Elimination System Stormwater Multi-Sector General
Permit for Industrial Activities:  Docket No. W-99-26, 65 Fed. Reg. 17,009
(March 30, 2000).

Dear Sir or Madam:

The American Association of Airport Executives (“AAAE”) and the Airports
Council International - North America (“ACI-NA”) (collectively “the Associations”)
submit the following comments on the U. S. Environmental Protection Agency’s
(“EPA”) Proposed Reissuance of National Pollutant Discharge Elimination System
(“NPDES”) Stormwater Multi-Sector General Permit for Industrial Activities (Docket
No. W-99-26, 65 Fed. Reg. 17,009 (March 30, 2000))(“MSGP-2000”).  The Agency
should incorporate these comments into its final MSGP-2000.

I. INTRODUCTION OF AAAE AND ACI-NA

A. American Association of Airport Executives.

AAAE is a not-for-profit professional individual association of the airport
management industry.  Founded in 1928, AAAE is the largest professional
organization for airport executives in the world.  Representing thousands of airport
management personnel at over 800 U.S. airports, the Association includes executives
of large and medium-size airports, as well as hundreds of managers from smaller
airports.
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B. Airports Council International - North America.

ACI-NA is a membership organization representing approximately 150 State, regional and
local governing bodies that own and operate the principal airports served by scheduled air carriers in
the United States and Canada.  ACI-NA member airports handle approximately 97 percent of the
domestic, and virtually all, of the international air passenger traffic and cargo traffic in North America.
The Association also represents a wide variety of businesses that provide products and services to the
air transportation industry.

C. Airport Management’s Responsibilities.

The airport management’s primary duty is to ensure and take responsibility for the safe and
efficient operation of the airport.  The airport management must answer both to the airport operator
and the tenants.  In some cases, the airport operator is an independent authority with a policy board.
However, in most cases, the local government owns the airport and leases the facility to airlines, fixed-
base operators ("FBOs"), and service businesses.

The airport management must interact with all tenants and persons who lease or use portions
of the airport, including: (1) commercial airlines that schedule flights, maintain and service their own
aircraft, and process passengers; (2) all segments of the general aviation community, including FBOs
and individual and corporate owners and operators of aircraft; and (3) government-employed staffs,
such as air traffic controllers and customs agents.

Tenants share responsibility for compliance with Federal, State and local regulations with the
airport owner/operator.  Although the management works cooperatively with the tenants and airport
operator, at most commercial airports, the airport management does not have direct control over most
flying activities. Nevertheless, the airport management is responsible for the safe operation of the
airport.

II. COMMENTS ON EPA’s PROPOSAL

A. Analytical Monitoring is Not a Viable Tool For Measuring BMP Effectiveness.

1.  The General Problems Associated With Analytical Monitoring.

Collecting analytical stormwater samples always has been problematic and caused great
concern for the regulated community.  The concerns are not that such facilities will discover that they
are discharging significant quantities of pollutants into waters of the U.S., but rather that the
monitoring results will indicate discharge problems without any confirmation or reliability.
Monitoring data is not necessarily an indicator of the effectiveness of the Best Management Practices
("BMPs") implemented by the individual facilities.  Rather, most environmental engineers believe that
the variability of stormwater quality data is the result of many factors, including: variability in storm
intensities, durations, and patterns; differences in the antecedent periods between storms; and
differences in sampling personnel and methodology.



EPA also must consider the variability in stormwater quality caused by atmospheric pollution,
dry deposition, and stormwater run-on, all of which are beyond the control of individual facilities and
make it difficult to distinguish between background stormwater quality and anthropogenic effects.

The Urban Wet Weather Flows FACA began to address some of these issues through
development of a policy to allow for pollutant credits for background sources of pollution.  Such a
policy would help to identify only that portion of the facility’s pollutant loading that could be impacted
by BMPs.  However, this guidance was never fully acted upon and EPA never was very supportive of
such an approach.  Thus, the Agency fosters a fundamental dilemma regarding the value and meaning
of analytical stormwater monitoring. Because of uncontrolled and unaccounted for variables in EPA’s
monitoring scheme, industrial permittees lack confidence that their monitoring data have relevance or
significance.  As such, that data cannot support facility management (and should not support future
regulatory) decisions.

EPA heard these same themes from other regulators in San Diego at the 7th National
Stormwater Coordinators Meeting this past January.  In fact, only the state representative for
Connecticut indicated that the state had truly benefited from the permit’s required analytical sampling
requirements.  This benefit, however, resulted only from watershed-wide indications of general trends
and tendencies.  The state doubted that, on a facility-specific basis, analytical sampling results truly
helped companies assess BMP effectiveness.  Nevertheless, EPA has reproposed analytical sampling.

Even if one could argue that the analytical results are meaningful and are good indicators of
BMP performance, there is no adequate standard or measurement against which such results can be
compared.  There are several relatively arbitrary comparison points, but each has its own pitfalls.
Comparison to the National Urban Runoff Program ("NURP") data has questionable relevance because
NURP did not study industrial stormwater.  Comparison to drinking water Maximum Contaminant
Levels or "Gold Book" water quality standards is unfair because few industrial facilities discharge
directly into sources of drinking water or sensitive water bodies. In fact, it can be argued that most
water bodies themselves do not meet “Gold Book” standards.  The discharges also are impacted
significantly by fate in transport therefore making receiving water monitoring a less valid indicator of
the effectiveness of BMP’s.  In fact, most discharges undergo significant change between the facility's
discharge outfall and the mixing zone of a receiving water.  Further, as recognized by the FACA and
EPA, water quality standards are inappropriate gauges of stormwater impact because of the episodic
nature of storm events.  The Agency recognizes that temporarily, during a storm event, designated uses
of water bodies will not always be met, nor must they be met.  Hence, it is inappropriate to use
ambient water quality standards as tools for assessing at the point of discharge whether a facility is
eligible for or in compliance with its permit.

In the original MSGP, EPA already recognized many of these concerns and attempted to
neutralize their impacts by granting exclusions for adverse weather events and storm event "qualifiers"
for analytical sampling.  Exposing employees to adverse and dangerous weather conditions in order to
collect a stormwater sample is a major concern for the regulated community.  Further, attempting to
determine whether a storm event is worthy of sampling is a costly and frustrating experience.  While
the Associations recognize that the restrictive "qualifying storm event" criteria are a valiant attempt to
standardize sample results, these criteria more often than not require facilities to throw away collected
samples, or worse, pay environmental consultants to wait around the facility for several days to collect
a worthless and unreliable sample.

Despite the above, EPA still asserts that, “analytical monitoring [results]… can be easily
compared to the results from other sampling events, other facilities, or to national benchmarks.”  65



Fed. Reg. 17,031.  In an extremely superficial, meaningless and otherwise mechanical sense, EPA may
be correct.  However, in order to derive any meaningful comparisons, a simple mechanical comparison
is inappropriate and provides no meaningful information on BMP effectiveness.

2.  The MSGP-2000 Does Not Address Historic Monitoring Problems.

EPA’s analytical monitoring framework remains a minefield of liability for permittees that,
left unchecked, will continue to confuse and harm the stormwater program and EPA’s Clean Water
Act objectives. A good example of overall confusion is EPA’s use of benchmark values for analyzing
BMP performance.  As an initial point, EPA never has justified this approach with a rational scientific
analysis relating analytical monitoring to BMP performance.  Nevertheless, EPA wants permittees to
focus their resources on a comparison of their sample results to benchmarks.  And while the Agency
states clearly that, “benchmark concentrations are not effluent limitations and should not be interpreted
or adopted as such” (65 Fed. Reg. at 17,031),   EPA has not been forceful in promoting this
interpretation.

As a direct result, in Santa Monica Baykeeper v. SunLite Salvage Inc. et al, CV 99-04578
WDK(RCx), the U. S. District Court for the Central District of California was forced to interpret this
provision on its own and found, in granting a partial summary judgment to the environmental
plaintiffs, “the Defendants’ discharges of stormwater containing pollutant concentrations above
benchmark levels demonstrates Defendants’ failure to achieve BAT in violation of the General
Permit.”  SunLite at 5.  This court clearly interpreted EPA’s benchmark scheme as equivalent to
establishing water quality standards -- as effluent limitations -- the exceedance of which clearly
indicated a CWA violation for which this “innocent” permittee is being held liable.  EPA never
performed the necessary regulatory analysis to establish benchmarks as universal industrial effluent
limits.  While EPA may not agree with this court’s interpretation of its program requirements, the
Agency can only blame itself for the lack of clearly defined and scientifically supportable permit
requirements.

Despite the SunLite court’s interpretations, EPA has long supported using BMPs in lieu of
effluent limitations to achieve compliance with water quality standards.  This policy was affirmed in a
memorandum entitled Interim Permitting Approach for Water Quality-Based Effluent Limitations In
Stormwater Permits, signed by Assistant Administrator for Water Robert Perciasepe on August 1,
1996 (61 Fed. Reg. 43,761 (August 9, 1996)).  This policy discourages any use of effluent limits in
general industrial stormwater permits without appropriate justification and foundation.  Until SunLite,
industrial dischargers felt comfortable developing a stormwater pollution prevention plan (“SWPPP”)
and implementing appropriate BMPs. Piecemeal interpretation and implementation of the stormwater
program now threaten that comfort level.

EPA also appears to complicate matters further in the new proposal.  In its footnote 2, 65 Fed.
Reg. at 17,023, the Agency squarely shifts its responsibilities to the discharger to evaluate whether
compliance with the MSGP-2000 adequately satisfies the technology standards of the NPDES
program.  This is contrary to the Agency’s NPDES regulations that require the permitting authority to
ensure that issued permits meet minimum technology standards and compliance generally with the
CWA.  See 40 C.F.R. § 122.43.

In addition to the confusion generated by the analytical monitoring provisions of the proposed
MSGP-2000, EPA’s lack of scientific support for monitoring is noteworthy, especially considering
that it has been mandating analytical stormwater sample collection from thousands of facilities for
more than nine years.  Thousands of samples have been collected through EPA’s group permit
application process, the Baseline General Permit, and the MSGP.  From these thousands of samples,



EPA utilizes sample results from what appears to be about 161 facilities to justify its proposal.  EPA
must identify where the rest of the sampling results are located and why they obviously were deemed
to have little value.  EPA’s data analysis in the proposed MSGP-2000 is not the type of scientific
review expected to support the continued reliance on analytical monitoring.

3.  The Practical Solution – Visual Monitoring

The true value is visual monitoring.  While facility staff still must venture out in inclement
weather, observations will provide significant information about stormwater quality.  Significantly
soiled discharges will spur an immediate investigation and an opportunity to take immediate action to
revise the BMPs of the facility appropriately. EPA should rely on visual observations, not analytical
samples, even if it believes visual observation frequency must be increased.

B. EPA Should Consolidate All Appropriate Permit Information Into One Document.

EPA intends to require that facilities include in their SWPPP a copy of permit.  65 Fed. Reg. at
17,029.  But there no longer is a single source for collecting this language.  For example, EPA has
incorporated by reference much of the language from the original MSGP to the MSGP-2000.
Throughout the proposal, EPA indicates that it will not repeat various sections in its attempt to shorten
the permit and refers interested parties to the original MSGP.  See e.g. 65 Fed. Reg. at 17,011 (in the
Background section as well as sections A and B).   Combined with the Agency’s reliance on certain
internet sites to collect information, many facilities will not have the ability to amass the entire permit-
related language for inclusion into their SWPPP without substantial confusion.

This includes the entire Endangered Species Act (“ESA”) guidance, which should remain
unchanged. The ESA eligibility requirements under the MSGP-2000 are unnecessarily more
complicated and complex than the original MSGP.  As proposed, facilities would have to refer to
numerous references disbursed throughout the docket to determine their own eligibility.  Instead, EPA
should allow all facilities that were permitted under the original MSGP to become eligible
automatically for the MSGP-2000 without having to recertify based on EPA’s revised procedures.

The Agency also should not require compliance with provisions of state rules that it cannot
specifically identify.  For example, EPA requires compliance with state anti-degradation provisions.
The Agency provides no assistance with regard to how a small business might somehow ascertain
what those provisions are, who has them, and how they might apply to the facility’s discharge.  See 65
Fed. Reg. at 17,021.  The Agency must specify precisely how a company would obtain appropriate
data and how it should apply that data to its operations.  Without this necessary guidance, this new
provision should be removed from the final permit.

To simplify compliance and permit understanding, EPA should print the permit and fact sheet
in full in its final publication of the MSGP-2000.  In the alternative, the Agency should provide a
clean, complete copy of all necessary permit language and guidance with the NOI “confirmation”
letter.  This is a reasonable request in light of this new requirement.

C. Dischargers Should Consider Only Existing TMDLs.

EPA currently is struggling with a rulemaking mandating the development of total maximum
daily loads (“TMDLs”) for waters that do not meet their designated uses.  See 64 Fed. Reg. 46,012
(August 23, 1999).  That rulemaking has been the subject of numerous Congressional hearings and
will not be finalized until after the comment deadline for this proposal, if it is even finalized prior to
the final publication of the MSGP-2000.  In the proposal, EPA has left the door open to making major



modifications to the proposal based upon whatever happens to the TMDL rule.  Addressing this very
controversial issue within the context of the MSGP-2000 is inappropriate, especially considering the
fact that significant changes to EPA’s TMDL proposal are highly likely.  Instead, EPA should require
only those dischargers under the MSGP-2000 that discharge to water bodies for which a TMDL
already is in place to consider the impacts of their discharge on the TMDL.  Also, EPA proposes that
“any new discharger to a waterbody for which there is an approved TMDL must confirm that the
TMDL allocated a portion of the load for storm water point source discharges.” This action should be
confirmed by the EPA or the appropriate State, the burden should not be placed on the discharger.

If the state or EPA has not developed a TMDL for the receiving water body for a discharge
from an MSGP-2000 permittee, then no additional restrictions should be placed on the permittee until
a TMDL is finalized.  This would be consistent with the MSGP-2000 requirement that state permitting
authorities and EPA retain the right to force any discharger to obtain an individual permit if the
discharges from that facility impact water quality standards, as specifically spelled out later in the
MSGP-2000 preamble.  65 Fed. Reg. at 17,025.  EPA’s TMDL internet site is not user friendly and
does not provide the necessary information for permittees to assess the impacts of their discharges on
designated uses of receiving waters, if any.  Without a final determination on EPA’s TMDL
rulemaking and better guidance for small businesses, this requirement should be removed from the
final MSGP-2000.  EPA should not draft regulations (including this permit) whose future effects are
unknown and predicated upon other unfinished rulemakings.

D. EPA Should Not Amend Its NOI Form.

EPA has revised the Notice of Intent (“NOI”) form, allegedly to make it easier for facilities to
determine their eligibility and the sector-specific permit conditions that apply to the facility.  See 65
Fed. Reg. at 17,021.  This statement requires further explanation.  First, the proposed NOI form is
longer than for the original MSGP.  Second, the amount of work and the cost of completing the form
have grown significantly, mostly because all of the eligibility requirements have become more
complicated.  The ESA determination costs alone could put some small airports out of business.  The
Agency is severely mistaken if it believes that small businesses will find this NOI in any way “easier”
than the previous NOI.  In fact, given the choice, the Associations advocate no changes to the NOI and
that EPA maintain its original NOI form.  Finally, if EPA revises its form, the Associations expect that
EPA will comply with the Paperwork Reduction Act and seek approval for the new form from OMB.
The new form will require significantly more time and cost to complete than the old form.

E. EPA Must Explain Its “Floating Debris” Prohibition.

EPA proposes to prohibit the discharge of solid materials, including floating debris.  This
blanket prohibition raises a number of fundamental questions. Are total suspended solids (“TSS”)
considered to be “solid material”?  Are leaves considered to be “floating debris”?  If either answer is
“yes,” then very few facilities will be able to comply with this permit.  EPA has provided little or no
explanation for this new permit provision and yet the liabilities created by this new provision, without
any relation to environmental benefits, are significant.  Under a strict reading of this provision, it
would be possible for a citizen group to file a complaint against a facility that had a few floating leaves
in its stormwater discharge.  This is completely unreasonable and, without clear and reasonable
advance guidance, this provision should be removed from the general permit.

F. EPA’s Sector S Modifications Require Further Support.

EPA has modified Sector S – Air Transportation Facilities to suggest a number of new and
“innovative” BMPs relating to aircraft deicing.  Clearly, EPA is adding this new discussion based upon



information collected by the Agency pursuant to the Office of Science and Technology’s study of
aircraft deicing for possible effluent limitations guidelines.  See Preliminary Data Summary for the
Airport Deicing Industry at http://www.epa.gov/ost/guide/airport/index.html. While the Associations
do not object per se to this inclusion, we believe that the Agency’s cursory summary of these
innovative practices and its statement of BMP “preference” is somewhat misleading.  There are many
negative impacts from these practices that extend beyond environmental protection and could affect
passenger safety.  Even though the Associations do not agree with all of the statements contained in
OST’s study, the information contained therein is a more comprehensive review of technologies than
the proposed MSGP-2000’s cursory review.  Therefore, EPA should reference and make available the
entire deicing study to any airport or other interested party seeking information about coverage under
the MSGP-2000.

G. Group Compliance Programs Are Valuable.

Associations play a vital role by providing their members with information, compliance
assistance, and more recently by helping to establish environmental standards for their members.  Not
only does this function benefit the environment directly, it also creates a structure to help regulators
create better regulations and communicate the government’s purpose for regulating. For these
“partnerships” to flourish, regulators must encourage collective involvement and not alienate the
association function.

The days of traditional command-and-control regulatory protocols are dying.  EPA is helping
to lead this effort through innovative regulatory approaches.  The Agency can further demonstrate that
it embraces the many environmental and administrative benefits associated with working with specific
industries by providing in the MSGP-2000 a mechanism for groups to propose and administer group
compliance initiatives.  These initiatives could be modeled on the California and Wisconsin
stormwater programs.

California and Wisconsin both recognize the value of trade associations and collective
compliance programs by providing alternative stormwater permitting programs on an industry-specific
basis.  California has allowed "group monitoring" programs since 1992 and recognizes that the
compliance rates of facilities involved in this program significantly exceed those facilities attempting
to comply individually with the state's general permit.  These programs are successful because they
utilize the information collection and dissemination capabilities of trade associations and the trusted
advice inherent in the association-member relationship.

Wisconsin has a similar program that is based upon the same relationships and the trade
associations' economies of scale. California and Wisconsin compliance groups also serve as the first
level of permit enforcement, saving those states significant administrative costs.

EPA should encourage similar programs in all non-delegated states under the MSGP-2000.
These multi-state group compliance programs will do more to further stormwater innovation and
environmental benefit than anything else EPA has proposed in the MSGP-2000.  EPA also should
encourage other states to adopt group compliance programs.  In particular, because Texas recently
received its delegation authority and currently is drafting a general permit program, the Agency should
strongly encourage the state to adopt a group program.

AAAE organized a group stormwater permit application pursuant to 40 C.F.R. § 122.26, as
well as a compliance group under the California stormwater programs.  If EPA fails to pursue the
group compliance option now while it has the chance, a great opportunity to improve stormwater
permitting will be lost.



III. CONCLUSION

AAAE and ACI-NA appreciate the opportunity to provide comments on EPA’s proposed
MSGP-2000.  We would like to meet with appropriate Agency staff to further explain and discuss
these comments and our extensive experience complying with the MSGP and how EPA can further
improve its permitting program to ensure cost-effective environmental protection.  Please call if you
have any questions.

Respectfully submitted,

/S/ /S/
Caren Centorelli, C.M. Bonnie Wilson
Manager, Environmental Affairs Vice President, Airport
& Airport Projects Facilities & Services
AAAE ACI-NA

Cc:  Jeffrey S. Longsworth, Kelley Drye & Warren LLP
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